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with the overt act is demonstrable not by a sin-
gle act but a series of acts. Furthermore, in the
case of procurers of treason, this connection will
ordinarily not appear in overt acts at all but, as in
Burr's own case, will be covert. Can it be, then,
that the Constitution is chargeable with the ab-
surdity of regarding the procurers of treason as
traitors and yet of making their conviction im-
possible? The fact of the matter was that six
months earlier, before his attitude toward Burr's
doings had begun to take color from his hatred
and distrust of Jefferson, Marshall had entertained
no doubt that the Common Law doctrine underlay
the constitutional definition of treason. Speaking
for the Supreme Court in the case of Bollmann
and Swartwout, he had said: "It is not the inten-
tion of the Court to say that no individual can be
guilty of this crime who has not appeared in arms
against his country; on the contrary, if war be ac-
tually levied, that is, if a body of men be actually
assembled for the purpose of effecting by force a
treasonable purpose, all those who perform any
part however minute, or however remote from the
scene of action, and who are actually leagued in the
general conspiracy, are to be considered traitors."
Marshall's effort to square this previous opinion